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The application to admit fresh evidence

[11 Both appellants sought to admit the evidence of Professor Martin

Conway, Professor of Psychology at the University of Leeds, as an expert in

Autobiographical Memory. Professor Conway has been engaged in research

relating to human memory for approxirnaLely 25 years and he provided a

report for the purpose of these appeals dated 6 July 2008. Sections 5 and 6 of

his report took the form of a memory guide containing guidelines for

evaluating the likelihood that accounts of childhood memories are based on

experienced events and Section 7 contained his observations in relation to the

specific complaints of the injured parties alleging sexual abuse by the

appellants. Professor Conway has acted as an expert witness in a number of

cases involving remembered childhood sexual arid physical abuse and his

evidence has been the subject of detailed consideration by the Court of

Appeal Criminal Division in England and Wales in R v JH and TG (Decease.)

[2005] EWCA Crim 1828, R v Jonathan CWS and Malcolm W [2006] EWCA

Crim 1404 and R v Bowman [2006] EWCA Crim. 417. The court received

Professor Conway’s report and heard his oral evidence de bene esse for the

purpose of determining the application to admit fresh evidence.
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[2] The court also received a report from and heard the evidence of
Professor C R Brewin. Once again the court did so de bene esse. Professor
Brewin is a Chartered Clinical Psychologist and a Fellow of the British
Psychological Society who was a member of the British Psychological
Society’s Working Party on Recovered Memories of Trauma. He has a
particular interest in memory processes in Post Traumatic Stress Disorder
(PTSD).

[3] The main points adumbrated by Professor Conway in the Memory
Guide section of his report and in his evidence were:

Because human memory is often highly inaccurate, the truth content of a
memory cannot be reliably established without independent evidence.

• Memories of traumatic experiences have distinctivefeatures;
• Memories ofearly childhood experiences are subject to age-based amnesia and

also have their own distinctive fratures.

[4] Professor Conway recommended the following rules of thumb when
dealing with adult witnesses purporting to recall events experienced before
about 7 years of age;

• Detailed and well organised memories dating to events that occurred between
7 to 5 years ofage should be viewed with caution;

• Detailed and well organised memories dating to events that occurred between
5 to 3 years of age should viewed with considerable caution;

• All memories dating to the age of 3 years and below should he viewed with
great caution and should not be accepted as memories without independent
corro1orating evidence.

[5] He emphasised the need to distinguish between the “mental
representation of a memory” and the public account or verbal narrative of a
memory, the latter being the rememberer’s attempt to present the account in a
fluent and coherent form. In his opinion adult claims to be able to describe
childhood memories in a detailed and coherent account should be regarded as
“unusual” and he noted two important sources of “presentational
exaggeration” as being the police interviewer in which the police officer seeks
to elicit a statement recording a coherent narrative and the conscious or
unconscious embeflishment with detail by the interviewee who desires to be
believed. The danger of such detailed flowing narratives is that they give rise
to an effect known as “trivial persuasion” in so far as the inclusion of highly
specific detail tends to raise the perceived credibility of the witness.

The Statutory Framework

[6] Section 25 of the Criminal Appeal (Northern Ireland) Act 1980 provides
as follows:
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“(1) For the purposes of an appeal under this
part of this Act the Court of Appeal may, if it
thinks it necessary or expedient in the interests of
justice —

(a) order the production of any
document, exhibit, or other thing connected
with the proceedings, the production of
which appears to the court necessary for the
determination of the case;

(b) order any witness who would have
been a compellable witness at the trial to
attend and be examined before the court,
whether or not he was called at the trial;
and

(c) receive any evidence which was not
adduced at the trial.

(2) The Court of Appeal shall, in considering
whether to receive any evidence, have regard in
particular to -

(a) whether the evidence appears to be
capable of belief;

(b) whether it appears to the court that
the evidence may afford any ground for
allowing the appeal;

(c) whether the evidence would have
been admissible at the trial on an issue
which is the subject of the appeal; and

(d) whether there is a reasonable
explanation for the failure to adduce the
evidence at the trial.”

[7] In R v Walsh [2007] NICA 4 Kerr LCJ, delivering the judgment of the
court, made the following observations at paragraph [25] in relation to Section
25(2) of the Act of 1980;

“[25] In R v Rafferty [1999] 8 BNIL 8 this court
considered this provision and concluded that the
power of the court to admit fresh evidence was



fettered only by what is necessary or expedient in
the interests of justice; the factors listed in Section
25(2) are merely factors which are to be taken
particularly into account. It clear, however that
not only must the court consider these factors but
it must also address the question of what the
interests of justice require in relation to possible
fresh evidence. We consider that this is an
obligation which arises when the court is aware of
material that might qualify for admission in
evidence under sub-section (2) or whose receipt
might be considered to be necessary or expedient
in the interests of justice under sub-section (1). In
our view the court is empowered to receive such
evidence even if no application is made for its
receipt and further it must consider whether the
interests of justice demand that it be received.”

[8] Generally, expert opinion evidence may only be received in relation to
a subject calling for expertise which lay jurors could not be expected to
possess to a degree sufficient to -understand the evidence given in a case
unaided. If the tribunal of fact can form its own opinion without the
assistance of an expert, the matter being within its own experience and
knowledge, expert opinion evidence is inadmissible because it is unnecessary.

[9] Perhaps the primary concern, in the context of this application to admit
expert evidence, is the statistical validity for the application of the
propositions advanced by Professor Conway to the circumstances of these
appeals. It was not altogether easy to obtain a clear picture of the nature and
extent of the database from which Professor Conway had derived his main
propositions. Professor Brewin appeared to have asked for relevant details
but without a great deal of success. It seems that at least part of the data upon
which Professor Conway relied in relation to the ability to recall earliest
memories was drawn from a BBC survey of children and much of the
remainder of the research seems to have been based upon laboratory
experiments. At one stage Professor Conway referred to “a very large data
base of first memories” amounting to some 10,000. However, in answer to a
question from the court he expressly conceded that his evidence was not
based upon any empirical research specifically directed to childhood
memories of sexual abuse. In such circumstances the scientific basis is lacking
for his assertion that the guidelines for evaluating childhood memories
contained in his report apply to such memories of sexual abuse. In the
absence of relevant data it is not possible to say whether they do or not. The
danger of failing to comprehend this basic requirement for the validity of
inferences drawn from empirical observations was neatly illustrated by the



closing submission of counsel on behalf of the appellant Dermot James Wade
who advanced the argument that:

‘There is no evidence to indicate that the
guidelines do not apply to childhood memories of
sexual abuse.”

[10] In fact, leaving aside the question of statistical validity for the present,
the-re does appear to be some basis for suspecting that such memories may
have particular characteristics. The evidence of both Professor Conway and
Professor Brewin tended to suggest that childhood memories of sexual abuse
were likely to be vivid and detailed. Initially Professor Conway maintained
that he had not seen any evidence of trauma among the complainants
concerned in these appeals. However, that assertion appears to have been
based on the witness defining a traumatic experience as one that gives rise to
one or more symptoms of PTSD. He subsequently conceded that a vivid
memory could flow from an event which had not produced any such
symptoms but was none the less disturbing, profound or, to use the phrase
also adopted by Professor Brewin, “self-defining”. He agreed that it would be
very reasonable to infer that an act of anal rape would remain vivid despite
the absence of any PTSD symptoms. Such memories may have a high degree
of self reference or personal significance and, according to Professor Conway,
may well be vivid, persistent and the subject of repeated thought. At page 78
of his report he wrote:

“Perhaps the most extreme form of memory
vividness is to be found in the psychological
illness of posttraurnatic sfress disorder where the
experience of trauma gives rise to vivid ‘reliving’
of details of the trauma Although it should be
noted that other non-traumatic experiences of
personal significance can also be remembered
with a high degree of vividness. Highly vivid
memories are retained for long periods (over a full
lifetime in some studies) and may be resistant to
forgetting, or at least to the normal process of
forgetting.”

[11] Professor Conway emphasised upon a number of occasions that he was
not qualified to express an opinion as to the reliability or unreliability of an
individual’s memory. He accepted that was a matter for the factual tribunal
but maintained that his expertise did permit him to state that the detailed and
fluent narrative statements provided by the complainants in these appeals
appeared very unusual as accounts of childhood memories. However, in our
view, the statistical limitations of the data upon which the relevant research is
based effectively prevents the drawing of such an inference particularly in the
context of evidence suggesting that, as a sub category, childhood memories of



abuse may well have characteristics that distinguish them from other types of
autobiographical memory. In the event of Professor Conway being given
permission to give evidence it would seem almost inevitable that the Crown
would seek to rely. upon Professor Brewin, or some other appropriately
qualified expert, for the purposes of highlighting the shortcomings of his
evidence. There would be conflicting expert evidence as to the nature and
extent of inferences that could be validly drawn from the relevant research,
the extent to which the childhood memories of sexual abuse in adults not
suffering from PTSD might display distinctive characteristics, the nature and
extent of such characteristics, the extent to which such characteristics might be
related to the police interviewing process etc. In surrirnary, we do not believe
that such a debate would be of assistance to a jury which would then be faced
with the difficult task of reaching conclusions as to what was scientifically
“unusual” but not necessarily “unreliable” evidence.

[221 Apart from its scientific foundations, the court had some further
reservations about Professor Conway’s evidence. For example, he categorised
the estimates of abuse given by one of the complainants reducing incidents
from two or three times a week to once a week or once a fortnight as
“exaggerated specificity” rather than a general estimate and he made a similar
point in relation to the number of pictures said by one of the complainants to
have been present on a bedroom wall. The complainant had used the words
“...there was possible 4/5, possibly even six pictures... .“ Professor Conway
expressed the view that such a description constituted “an unusual detail”
although he would not have done so and thought that it would have been fine
if the complainant had said “...there was some pictures on the wall I know
there was more than one” It is perhaps rather difficult to form a view as to
how this fine distinction might impact upon the jury particularly a jury that
was to be reminded that “usual/unusual” was a matter for Professor Conway
while they had to decide on reliability/unreliability.

[13] Professor Conway was critical of the use of adult language to describe
childhood memories. However, he accepted that, since they were now adults,
it would have been difficult to expect the complainants to use any other form
of communication. When pressed by the Court to explain why such usage
might indicate some doubt as to whether the complainant had actually
suffered the abuse his reply was:

“I’m not saying either that he did or he didn’t
experience this. All I’m saying is that as a
description of memory from childhood this is
unusual.”

In relation to this aspect of the evidence we find ourselves in agreement
with the President of the Queen’s Bench Division who said in the course of



delivering the judgment of the court in the case of R v CWS and W at
paragraph 24:

“Ti we understood this correctly, (and we should
indicate that we may not be doing full justice to
this part of the evidence) we should record that
we should expect an adult, describing early
childhood experiences, to use adult language.”

[14] Dealing with a specific allegation of anal rape said by a complainant to
have occurred on a tractor Professor Conway was critical of an estimate of
time and went on to say:

“And very, very poor on violence as well. And the
fluency for memory dating to this age is also
unusual. Also I think it might be reasonable to
assume that this event would have been fairly
disturbing for a five year old. And in this respect
the apparently, emotionally uneventful journey
back on the tractor and then stopping off for an ice
cream seemed rather nonchalant.”

It is quite simply impossible to reconcile this opinion with the police
statement and evidence of the individual concerned. In the former there are
references to “I knew this was terrible. I was very shocked... I just froze... .1
screamed, I was in agony I was fighting him trying to get away to make it
stop I was in agony and 1 kept screaming and he let me go. He told me to
stop crying I have had many nightmares over the years “ The
transcript of this complainant’s evidence also referred to him screaming and
being in agony. The complainant recorded how he had been really hurt and
very sore for two or three days. Despite being pressed about the use of these
phrases Professor Conway continued to maintain that it looked as if the
complainant was saying that, despite a probably physically and emotionally
traumatic experience the complainant had “simply popped along to get an ice
cream.”

[15] It seems that a similar application to admit the evidence of Professor
Conway as fresh expert evidence was made to the Court of Appeal in
ng1and and Wales in R v Jonathan CWS and Malcolm W. In that case
Professor Conway appears to have conceded that his evidence was too “state
of the art” at present to be able to feed into the “very practical issues that the
courts are concerned with.” In the course of giving the judgment of the court
Rafferty J, the President of the Queen’s Bench Division, described this
concession as a “commendable acknowledgement of the current limitations of
this ‘very difficult science”. Such an application was also before that Court in
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R v Bowman. In that case an application had been made to have the evidence
of Professor Conway admitted with regard to a witness who was five and a
half years old when she purported to have been present at the murder of her
mother. In the course of his report Professor Conway had said that as a
memory researcher he would not rely on the accuracy of memories between
the age of five and seven unless there was additional, independent,
corroborating evidence although in giving oral evidence he conceded that
childhood memories are likely to be accurate as a theme but may be coloured
by inaccuracies. After receiving his evidence de bene esse, the Court, in
rejecting the application, dealt with it in the following terms:

“In our judgment it is on the very borderline of
admissibility. Essentially the professor’s evidence
of the results of research into memories goes little
further than is commonsense and well within
normal human experience. He accepted that a
traumatic event occurring when a person is under
the age of seven can be recalled by that person in
adulthood.”

[16] We respectfully share the concerns of the Court of Appeal in England
and Wales We heard no evidence to indicate that this area of research had
significantly advanced since 2006 and we note the express recognition
contained at paragraph 2.iv of the Guidelines on Memory and the Law, a
report published in June 1998 by the British Psychological Society, to which
we were referred during the appeal that “It may wefl be some time before
memory evidence will be admissible in general terms.” Accordingly, we do
not propose to accede to the application to admit Professor Conway’s
evidence. In reaching that conclusion we acknowledge the insights that have
emerged from the research to date such as the concept of “trivial persuasion,”
the need for caution on the part of the police when taking witness statements
in this type of situation and the need to recognise that greater detail should
not necessarily give rise to enhanced credibility. We also accept that the
research remains in progress and may develop further in the future.

Q



R v H [2011] EWCA Crim 2344

Fourth ground ofappeal: the danger ofchildhood memoly

• This ground of appeal, which had started life as Mr Barlow’s primary ground, dealt with in
his advice and skeleton at greater length than any of the others, was ultimately advanced as
little more than a makeweight.
• Mr Barlow submitted that the judge ought to have warned the jury about the dangers and
unreliability of purported memories of early childhood. This ground was again directed to the
case of D, where on one view of the evidence the earliest recollection took him back to the
age of 3/4 years old. Mr Barlow referred to expert evidence of the unreliability of detailed
early childhood memories which had been proffered from a Professor Conway: see R v. JH
and TG (deceased) [2005] EWCA Crirn 1828. That evidence was to the effect that there is
childhood amnesia until about the age of 6 or 7, before which childhood memory is disjointed
and patchy, so that detailed recollection should be regarded as unreliable.
• However, such evidence has come to be regarded as unsatisfactory in itself: see R v.
Jonathan CWS; R v. Malcolm W[2006] EWCA Crim 1404; R v. E [2009] EWCA Crim 1370.
At most this controversial evidence, now sceptically regarded, could in any event relate only
to counts 1 and 2 on the indictment (which, however, because they stretched over three years
took D up to his sixth birthday). Moreover, D did not purport to remember early matters in
any suspicious detail. Mr Barlow suggested that the jury should have been warned that even
an honest and apparently credible witness, speaking of his extreme childhood, may be
mistaken and then led astray by false recollection: as though this was the constant experience
of the courts, as a sort of analogy to a Turnbull identification direction. Mr Barlow accepted
that there was no authority to support this submission, but said that it was time there was one.
We disagree. The difficulties of recollection of our early childhood are familiar to us all:
although perhaps it is only those who have suffered abuse at an early age who can really
understand the extent to which the abuse may be known even if the details of the surrounding
circumstances are not. In any event the judge did warn the jury, in more traditional terms, of
the problem of delay, the danger of prejudice to a defendant, and that this must be in the
jury’s mind when deciding whether the prosecution had made them sure of the defendant’s
guilt. He also cautioned them that the passage of time “may play tricks on memories”; and
asked them to “Look at all of the evidence fairly and apply your collective knowledge of life
in deciding where the truth lies’. In our judgment, these were entirely satisfactory directions.

Conclusion

• After dealing with these four grounds separately, we also stood back and asked ourselves
whether any combination of concerns deriving from any of them should cumulatively lead us
to consider that these convictions are unsafe. We concluded that it did not.
• These then are the reserved reasons why we announced our decision on 29 July 2011,
shortly after the hearing of the appeal, that we were dismissing it.
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Judgment
LADY JUSTICE HALLETT:

1. On 2 August 1995 at the Luton Crown Court before His Honour Judge Rodwell QC and a
jury the applicant, who is now in his mid-sixties, was convicted by a majority of the jury of
indecent assault on a male, He was sentenced to three years six months’ imprisonment. His trial
counsel advised against an appeal against conviction, but did advise an appeal against sentence
which failed. He renewed his applications for an extension of time (approximately sixteen
years), for leave to appeal against conviction, and for leave to call a witness (Professor



Conway), after refusal by the single judge.

2. The reason for the delay of sixteen years since the trial in making this application is set out in
a statement from the applicant’s solicitor dated 8 August 2011. The applicant applied first to the
Criminal Cases Review Commission and received a response in 2002. He approached his
present solicitors in 2009. Professor Conway, upon whose report the applicant had intended to
rely, aeed to act but could not provide a report until October 2010. Counsel (Mr Barlow) was
instructed to analyse the material on 7 October 2010. For reasons that remain unexplained, his
advice was not dated until 3 August 2011. Mr Barlow’s solicitors have not attended this
morning. Mr Barlow has attended pro bono. We have no further information from Mr Barlow
or his solicitors as to why the various delays have occurred.

3. The facts are as follows. The complainant, to whom we shall refer as “C”, was 9 years old
and a new pupil at the Royal Caledonian boarding school. He was there from about September
1989 until at least 1992. The applicant was one of those responsible for C’s pastoral care. One
night C was crying in his bed and this fact was brought to the attention of the masters. C was
taken into the applicant’s room, where he fell asleep in a chair. He woke much later on the
applicant’s bed. When he woke he found himself on his side facing the window. He claimed
that the applicant was behind him with his hand under his pyjamas, rubbing his penis and
stroking his legs. He recognised the applicant from the smell of nicotine on his breath. C froze.
After a while the applicant stopped and C was carried back to his own bed in the dormitory.

The prosecution alleged that this behaviour happened more than once during the months of
September, October and November 1989. Each time the applicant removed the complainant
from his bed in the dormitory, and took him to the applicant’s own room on the pretext of
comforting him for home-sickness. Sometimes the assaults of which complaint was made
consisted of rubbing C’s bottom rather than touching his private parts. C could not remember
how many times this occurred, but he specifically remembered one other occasion when he
wore boxer shorts rather than pyjamas.

4. C complained to a Mr Weiner at the school. Mr Weiner told him to tell the padre. C also
told his parents that he had been assaulted. The padre visited the family at home four or five
days later and said that he had spoken to C. The purpose of his visit was to persuade the family
that it would be in C’s best interests if no fuss was made and the matter not reported to the
police. He led them the family to believe that the applicant would be sacked. The headmaster
did subsequently give the applicant notice, but the applicant insists that this was because of a
personality clash rather than allegations of abuse. He left the school on 22 October 1989.

5. A man called Meredith, who had been the applicant’s assistant and whom C also
remembered, took over the applicant’s job. A separate investigation (by a police officer looking
into Meredith’s behaviour) uncovered C’s complaint.

6. C made a statement in October 1994 and the applicant was arrested in November 1994. In
interview he denied the allegations, although he accepted that there were circumstances in
which C had been alone in his room at night. He asserted that nothing untoward had ever
happened with any other child. However, the prosecution called another pupil, “A”, who
claimed at trial that he had also been invited to share the applicant’s bed when he had gone to
the applicant complaining of feeling unwell.
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7. At trial the applicant gave evidence in accordance with his interview. He could not rely upon
the evidence of the headmaster Mr Pope and his deputy, Mr Watts, because they were
themselves standing trial the following year, in June 1996, on charges of failing to act on
concerns and to prevent abuse at the school. They were acquitted. However, both C and his
parents gave evidence at their trial.

8. This application was launched on the basis that the first ground of appeal would be fresh
evidence from Professor Conway and from the 1996 trial of Pope and Watts. However,
somewhat belatedly Mr Barlow decided to abandon his reliance upon the evidence of Professor
Conway.

9. Although not now relevant to this appeal we feel we should mention that this is not the first
time that Mr Barlow and his instructing solicitors have attempted to overturn a conviction on
the basis of Professor Conway’s evidence as to the reliability of childhood memories. His
reports are controversial. Only once to our knowledge, in an “unusual” case, has this court
accepted his evidence (see R v JH and R v TG [2006] 1 Cr App R 10). However, the court was
unaware at that time of significant criticisms of Professor Conway’s methodology which have
led to the court’s declining to receive his evidence (see R v S [2006] EWCA Crim 1404, R v E
[2009] EWCA Crirn 1370 and R v H [2011] EWCA Crim 2344). In the light of those
decisions, we have our doubts as to whether JH and TG, which was restricted very much to a
specific set of facts, would be decided the same way today. Professor Conway may wish to
consider amending his CV in which, we note, he mentions only R v JH and r v TG.

10. We turn to the grounds of appeal as now advanced which focus on the 1996 trial. The first
hurdle in the applicant’s path is providing a satisfactory explanation for the 16 years delay in
putting the so-called fresh evidence forward. In truth no real attempt was made. Nothing
daunted, Mr Barlow pointed to what he claimed was a catalogue of “changes in the evidence” of
C and his parents about the alleged abuse and the detail of C’s complaints.

11. The remaining three grounds of appeal consist of criticisms of the judge’s summing-up. Mr
Barlow accepted that at the time of the trial the judge’s directions were entirely appropriate on
the evidence as given. The sole basis for his criticism was that in the light of the evidence at the
subsequent trial, the directions were “wrong”: a novel proposition.

12. Ground 2 relates to the direction given by the judge on what was alleged to be a specimen
count, Mr Barlow submitted that this alone renders the conviction unsafe. At the applicant’s
trial the Crown alleged indecent assault on at least two separate occasions. On his reading of
the complainant’s evidence to the Pope and Watts jury, there was only one actual “indecent
assault”, Mr Barlow argued, therefore, that the judge’s direction on specimen counts was otiose
and dangerous.

13. Ground 3 is a criticism of the judge’s direction to the jury on the recent complaint evidence,
which he accepts, was accurate at the time. In the light of the material from the second trial, Mr
Barlow suggested the recent complaint was not one of a sexual nature. C complained of one
incident only, he did not complain of his penis being touched until much later. His recent
complaint was simply that he had been “touched down below”. On that basis, Mr Barlow
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submitted, there was no evidence of fresh complaint and no need for a direction.

14. Finally, Mr Barlow referred us to the evidence of A. In the course of his summing-up the
judge directed the jury:

“A’s evidence was called and this is important evidence because
if you accept this to be the truth it would indeed then lend
confirmation to C’s story of what happened to him. Let me tell
you that the [applicant] disputes this in part.”

Mr Barlow had originally intended to argue that this direction was plainly wrong and that the
evidence was inadmissible. However having seen what the single judge said in refusing leave,
he changed his mind. He accepts now as he should have accepted all along, that the evidence
was clearly admissible to rebut the defence that, despite many years caring for young boys, no-
one else had ever complained. It was clear from the evidence of A that a complaint as to the
applicant’s behaviour was made. Nevertheless, under this head, Mr Barlow sought to argue that
the judge failed to give the jury a full direction highlighting the “issues of contamination and/or
collusion”. This was said to be a serious non-direction which rendered the resulting conviction
unsafe. Unfortunately, he was unable to put before us any evidence of collusion or
contamination to justify the direction.

15. In summary, Mr Barlow claims, as he has claimed in other cases, that the applicant is a
victim of a “miscarriage ofjustice” because the allegation was investigated and prosecuted when
“the dangers of such historic investigations into care homes, schools and other youth
organisations were not recognised”. For those of us in practice at the time, this came as
something of a generalisation.

16. In his very carefully crafted observations, the single judge, when refusing leave, said:

“There is no valid explanation of the delay. You cannot wait for
many years to see if there is a change in attitudes or procedures
and then -- substantially in reliance upon evidence of an expert
(whose evidence has been of doubtful assistance in other cases
and who has no knowledge other than of his reading of papers of
the circumstances of your case) -- to seek to upset a verdict
which was obtained in accordance with the proper trial
procedures at the time. Even after you detennined to try and
mount an appeal, there has been delay in obtaining the evidence
of the expert and the advice of counsel. I see no merit in your
application and am satisfied that there is no basis for extending
time. Nevertheless, in case there was a good basis for
considering that your conviction was unsafe, I have spent several
hours upon your papers and you do not begin to persuade me that
you have any valid ground of appeal.

SMITH BERNAL WORI)WAVE



You rely principally upon the wish to call Professor Conway. I
consider that much of his evidence would be inadmissible for
reasons which the Court of Appeal have given in earlier cases
when refusing permission to adduce his evidence; otherwise it is
of marginal value. A jury can well understand from their OWfl

experience how a child’s memory may be coloured. As to the
evidence of[C], your complaints of inconsistency and the judge’s
inadequate summing-up are not made out on the material which I
have read. The jury was well aware that there was a real issue as
to the reliability of his memory and the extent to which he had
said (to that point) inconsistent things.

This ground also lacks merit. You rely upon what you say are
inconsistencies in his evidence at the later trial. These are more
supposed than real. I fail to see how the conviction can be
considered unsafe by the judge’s giving a specimen count
direction.

Evidence of complaint (ground 3): The judge gave a perfectly
adequate direction in line with directions given at the time; your
secondary submission that the evidence at the later trial
undermined the direction given does not stand scrutiny. There is
nothing in his evidence which (had it been given at your trial)
would have made the judge’s direction inappropriate.

Evidence of [A] (ground 4): As the respondent contends, it must
be the case that this evidence was called to rebut the defence and
the direction given was appropriate.

I should add this. As I have read into these papers, I have been
able to see for myself what a strong case this was and you do not
begin to mount an argument that the conviction was unsafe.”

We agree. We, too, have spent many hours upon these papers and we have yet to see any hint of
an arguable ground which can properly be advanced.

17. There seems to be an increasing trend for advocates who were not instructed at trial to scour
a summing-up in an ancient case to look for possible failings. It should be remembered by those
who indulge in minute forensic examination of a summing-up that the test for this court is safety
of the conviction. It is highly unlikely that a conviction will be overturned sixteen years after the
event on the basis that the judge directed the jury in a particular way, with the agreement of the
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parties and in accordance with proper and fair practice at the time, unless, of course, the
directions were plainly wrong.

18. It is also highly unlikely, given the state of medical opinion that this court will receive the
evidence of the kind put forward by Professor Conway in the near future. Yet, according to Mr
Barlow’s solicitor, “substantial funding” has been obtained from the Legal Services
Commission to advance this appeal. Mr Barlow cannot help us on what that money has been
spent, save that part has been spent upon the report from Professor Conway. Any lawyer
attempting to obtain public money with which to instruct experts has a duty to reveal to the
funding authority decisions of the Court of Appeal Criminal Division which suggest such
evidence may not be received.

19. For all those reasons we are satisfied that nothing has been put before us which, even
arguably, would provide any grounds for concluding that the conviction is unsafe. The
applications are refused.
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